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INTRODUCTION

India today faces the difficult challenge qf protecting its environment
while seeking to improve economically. Although large efforts are needed to
successfully integrate these two goals, India has recently made great strides
toward doing so. In areas such as air and water pollution, toxic chemicals,
environmental impact assessment, urban planning and corporate liability, national legislation has been adopted and important cases have been litigated.
These developments suggest that in India, environmental regulation is not just
a public relations tool designed to placate citizens who are concerned about
the geological and health consequences of development. It is becoming a very
real component of the economic and political framework.
The development of effective environmental policy in India can be
attributed to many factors. First, India's legal system, like that of the United
States, is derived from the English Common Law. A strong and independent
judiciary is an essential component of the English Common Law and the
Indian Courts have proven an effective forum to implement environmental
policy. As far as environmental litigation is concerned, the Courts have often
had to balance the sometimes conflicting needs of the environment and various kinds of development activity.
Second, there are several environmental organisations, activists, academics, scientists and lawyers who are actively involved in environmental
issues in India. These environmental advocates have used India's democratic
institutions to push for legislative reform and vigorous judicial enforcement.
Finally, India has taken the bold step of including environmental protections and rights in its Constitution. By raising environmental concerns to
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the Constitutional level, India has provided its citizens with a powerful legal
tool to protect wildlife, maintain health standards and curtail government and
private sector degradation of natural resources.
In this essay, we will examine citizens' right to a healthful environment
under the Indian Constitution. First, we will set forth the environmental
provisions contained in the Indian Constitution. Next we will examine the
case law interpreting and applying these environmental provisions. We will
conclude by considering how these constitutional provisions are likely to
affect Indian environmental policy in the future.
ENVIRONMENTAL

PROVISIONS

IN THE INDIAN

CONSTITUTION

The Indian Constitution is one of the few in the world that contains
specific provisions on the environment. The directive principles
of state
policy and the fundamental duties chapter explicitly enunciate the national
commitment to protect and improve the environment.
Three Constitutional provisions bear directly on environmental matters. First and foremost, Article 21 states, "No person shall be deprived of
his life or personal liberty except according to procedure established by law."
The courts have recognized several liberties that are implied by Article 21,
including the right to a healthful environment. The courts have held that Art.
21 entitIes citizens to invoke the writ jurisdictions of the High Courts and
Supreme Court under Articles 226 and 32 of the Constitution, respectively.
The latter remedy, in particular, has proved to be a powerful and expeditious
one for redressing environmental grievances as it provides for direct access to
the Supreme Court, and eliminates the expense and delay of normal appeals.
Second, Article
48 A requires that "The State shall endeavor to
protect and improve the environment and to safeguard the forests and wildlife
of the country." Third, Article 51A establishes that "it shall be the duty of
every citizen of India to protect and improve the natural environment including forests, lakes, rivers, and wildlife and to have compassion for living
creatures." Although these two latter Constitutional principles have traditionally been viewed as being incapable of enforcement in exercise of Writ
jurisdiction, courts have increasingly relied upon them while issuing writs and
directions to protect the environment.
Mention should also be made of Article 14 which provides that "the
state shall not deny to any person equality before the law or equal protection
of the laws within the territory of India. Article 14 amongst other things,
strikes at arbitrary state action," because an action that is arbitrary must necessarily involve a negation of equality."l
Ajay Hasia
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AIR 1981SC 487.

76
LOCUS

National Law School Journal
STANDI

AND PUBLIC

INTEREST

[1996

LITIGATION.

Before turning to case law, we will first briefly address the issue of
standing in Indian environmental jurisprudence.
Indian courts have a long
tradition of not merely interpreting but creating the law. Far more than their
common law counterparts in England and the U.S., Indian judges have actively and openly inserted their own subjective views into written opinions.
In accordance with this open and activist judicial philosophy, the courts
bave granted broad standing to public interest environmental litigants. As far
as the issue of locus is concerned, the courts have taken the broad view tbat
(a)

tbey should broaden and expand the categories of persons who
may be considered "interested" or " affected" persons, and who
may, therefore, bring legal action against the state to compel it to
perform its duties;

(b)

tbe poor enforcement of law and policy by the administration
often forces individuals and groups to come to the courts with
public interest litigation of one kind or another;

(c)

persons who undertake such litigation are actually rendering a
public service and sbould be encouraged to do so, ratber than be
repelled on narrow and tecbnical rules of standing.

Of course, implicit in this approach is the understanding that the litigant
is acting bona fide in the pursuit of his cause. The courts have often rejected
petitions wbich are actuated by malice or motivated by some personal gain,
regardless of the" public interest" in question.
This approacb was summed up by the Supreme Court in the landmark
decision in S. P. Gupta and others v President of India and others,2 where tbe
Supreme Court held:
Today a vast revolution is taking place in the judicial process.
The theater of law is fast changing and the problems of the poor
are coming to the forefront. The court has to innovate new methods and devise new strategies for the purpose of providing access
to justice to large masses of people who are denied their basic
human rights and to whom freedom and liberty have no meaning.
The only way in which this can be done is by entertaining Writ
Petitions and even letters from public spirited individuals seeking judicial redress for the benefit of persons who have suffered
a legal wrong or legal injury or whose constitutional or legal
right has been violated, but who, by reason of their poverty or
socially or economically disadvantaged position are unable to ap2

AIR 1982 SC 149.
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proach the Court for relief It is in this spirit that the Court has
been entertaining letters for judicial redress and treating them as
writ petitions and we hope and trust that the High Courts of the
country will also adopt this pro-active goal-oriented approach
But we must hasten to make it clear that the individual who
moves the Court for judicial readdress in cases
of this kind
must be acting bona fide with a view to vindicating the cause of
justice and if he is acting for personal gain or out of political
motivation or other oblique consideration, the Court should not
allow itself to be activised at the instance of such person, and
must reject his application at the threshold, whether it be in the
form of a letter addressed to the Court or even in the form of a
regular writ petition filed in the Court." (Emphasis supplied.)
In the case of Bangalore Medical Trust v Mudappa and Others,3 municipal authorities sought to convert an open space reserved for a public park
into a sits for a hospital. The conversion of use was challenged by aggrieved
residents of the area. Dealing with the argument that such residents had no
standing to maintain the action, the Supreme Court held:
.... The rise in exercise of power by the executive and comparative decline in proper and effective administrative guidance is forcing
citizens to espouse challenges with public interest flavour. It is
too late in the day, therefore, to claim that the petition filed by
inhabitants of a locality whose park was converted into a nursing
home had no cause to invoke equity jurisdiction of the High
Court. In fact, public spirited citizens having faith in rule of law
are rendering great social and legal service by espousing causes
of public nature. They cannot be ignored or overlooked on technical or conservative yardstick of the rule of locus standi or
absence of personal loss or injury. Present day development of
this branch of jurisprudence is towards freer movement, both in
nature of litigation and approach of the courts. (Emphasis supplied.)
The High Courts have broadly adopted the same approach to the issue of
locus standi in environmental cases. In V. Laxmipathy and Others v. State of
Kamataka and Others,4 the Karnataka High Court, after exhaustively reviewing .the development of this branch of the law, observed:
Protection of the environment is a matter if Constitutional priority. Neglect of it is an invitation to disaster. The problem is the

3

AIR 1991 SC 1902.

4

1991 (2) Kar. LJ. 453.
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concern of every citizen and action brought cannot be dismissed
on the ground of locus standi. The right to sue in this regard is
inherent in the petitioners. When administrators do not mend
their ways, the Courts become the battleground of social upheaval. ..... If the administrators show indifference to the principle of accountability, law will become a dead letter on the statute book, and public interest will be the casualty. Entitlement to
a clean environment is one of the recognised basic human rights,
and human rights jurisprudence cannot be permitted to be thwarted
by status quoism on the basis of unfounded apprehensions. (Emphasis supplied.)
ARTICLE

2I OF THE INDIAN

CONSTITUTION.

The Right to a Healthful Environment
The Supreme Court has recognized several liberties implied by Article
21. The right to life and personal liberty now includes the right to a
healthful environment. The first indication of the right to a healthful environment may be traced to the Dehradun Quarrying cases in which the Rural
Litigation and Entitlement Kendra, Dehradun challenged illegal limestone mining
in the Mussoorie-Dehradun region which, it alleged, was devastating the fragile ecosystems in the area. Over the years the litigation grew increasingly
complex. By the time the Court issued its final judgment in August, 1988, it
had heard lengthy arguments from the Central and State governments, government agencies and mine lessees; appointed several expert committees; and
issued at least five comprehensive, interim orders. None of these orders,
however, specified the fundamental right(s) infringed. Since the exercise of
jurisdiction under Article 32 presupposes the violation of a fundamental right,
lawyers had to deduce the fundamental right(s) that the Supreme Court had in
view when it issued these orders.
The right to life guaranteed by Article 21 seems the most plausible
Constitutional right involved in the Dehradun Quarrying case. This view is
supported by Justice Singh's concluding observations justifying the closure of
polluting tanneries in the Ganga Pollution Case 6 "We are conscious that
closure of tanneries may bring unemployment (and) loss of revenue, but life,
health and ecology have greater importance to the people."
Citizens' right to a healthful environment was first explicitly recognized
by the Supreme Court in the 1991 case of Subhash Kumar v. State of Bihar.?
The Court declared that the right to life guaranteed by Art. 21 includes the
5

AIR 1988 SC 652.

6
7

M. C. Mehta Y. Union of India and Others, AIR 1988 SC IllS.
AIR 1991 SC 420.
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anything endangers or impairs
citizen has the right to have
which the Supreme Court may
impair the quality of life.

Trust case,8

the Supreme Court ob-

The public interest in the reservation of and preservation of open
spaces for parks and playgrounds cannot be sacrificed by leasing
or selling such sites to private persons for conversion to some
other user. Any such act would be contrary to the legislative
intent and inconsistent with the statutory requirements. Furthermore, it would be in direct conflict with the Constitutional mandate to ensure that any State action is inspired by the basic values
of individual freedom and dignity and addressed to the attainment
of a quality of life which makes the guaranteed rights a reality for
all the citizens. (Emphasis supplied.)
The clearest and most important enunciation of the right by the Supreme
Court is possibly in the recent case of Virendra Gaur and others v State of
Haryana,9 in which the Court held:
Article 21 protects right to life as a fundamental right. Enjoyment
of life and its attainment including the right to live with human
dignity encompasses within its ambit, the protection and preservation of environment, ecological balance, free from pollution of
air and water sanitation without which life cannot be enjoyed.
Any contra acts or actions would cause environmental pollution.
Environmental, ecological, air, water pollution etc. should be regarded as amounting to violation of Article 21.
In addition, virtually all the State High Courts have explicitly recognized an environmental dimension to Article 21. For example, in Damodar
Rao v Municipal
Corporation of Hyderabad ,10 while considering a writ petition to enjoin the Life Insurance Corporation and the Income-tax Department
from building residential houses in a recreational zone, the Andhra Pradesh
High Court held:
It would be reasonable to hold that the enjoyment of life and its
attainment and fulfillment guaranteed by Art. 21 of the Constitution embraces the protection and preservation of nature's gifts

8

AIR 1991

9

1995 (2)

10

AIR

se 1902.
see 577.

1987 AP 171.
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without (which) life cannot be enjoyed. There can be no reason
why practice of violent extinguishment of life alone should be
regarded as violative of Article 21 of the Constitution. The slow
poisoning by the polluted atmosphere caused by environmental
pollution and poisoning should also be regarded as amounting to
violation of Art. 21 of the Constitution. In R.L. & E. Kendra,
De hradun v. State of U.P. 11 the Supreme Court has entertained
environmental complaints alleging that the operations of limestone
quarries in the Himalayan range of the mussoorie resulted in the
depredation of the environment affecting ecological balance ...
(T) he Supreme Court in an application under Art. 32 has ordered
the closure of some of these quarries on the ground that their
operations were upsetting ecological balance. Although Art. 21
is not referred to in these judgements of the Supreme Court, those
judgements can only be understood on the basis that the Supreme
Court entertained these environmental complaints under Art. 32
of the Constitution as involving violation of Art. 21 's right to life.
It, therefore, becomes the legitimate duty of Courts as the enforcing
organs of Constitutional objectives to forbid all action of the State and the
citi~en from upsetting the environmental balance ... The object of reserving
certain areas as a recreational zone would be utterly defeated if private owners
of the land in that area are permitted to build residential houses. It must,
therefore, be held that the attempt of the Life Insurance Corporation of India
and the Income-tax Department to build houses in this area is contrary to law
and contrary to Art. 21 of the Constitution."
In Kinkri Devi and Another v State of Himachal Pradesh and Others,12
the Himachal Pradesh High Court, while considering the legality of mining
operations, held that if a balance was not struck between the needs of development and that of protection of the ecology, it would result in a violation of
citizen fundamental rights under Articles 14 and 21 of the Constitution.
Again, in 1. K. Koolwal v State of Rajasthan
High Court held:

and Others,13 the Rajasthan

Maintenance of health, preservation of the sanitation and environment falls within the purview of Article 21 of the constitution
as it adversely affects the life of the citizen and it amounts to
slow poisoning and reducing the life of the citizen because of the
hazard reacted, if not checked."

11

AIR 1985 SC 652.

12

AIR 1988 HP 4.

13

AIR 1988 Raj. 2.
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In the case of Attakoya Thangal v. Union of India,14 the Kerala High
Court considered the legality of a scheme to extract well water in order to
augment water supply in the Lakshwadeep islands. The Court held that the
scheme, as framed, was unsatisfactory, and observed:
The administrative agency cannot be permitted to function in such
a manner as to make inroads into the fundamental right under
Article 21. The right to life is much more
than the right to
animal existence and its attributes are manifold as life itself. A
prioritisation of human needs and the new value system has been
recognised in these areas. The right to sweet water and the right
to free air are attributes of the right to life, for these are the basic
elements which sustain life itself.
In the case of D.D. Vyas v Ghaziabad Development Authority,15
the
petitioners challenged the failure of the G.D.A. to develop an area reserved for
a public park in the Master Plan. The Allahabad high Court directed the G.D.
A. to develop the area as a park, and also held:
Right to live is a fundamental right under Article 21 of the Constitution and it includes the right of enjoyment of pollution-free
water and air for full enjoyment of life. If anything endangers or
impairs that quality of life in derogation of laws, a citizen has the
right to have recourse to Article 32 of the Constitution for removing the pollution of water or air which may be detrimental to the
quality of life.
The right to life was also recognized in the 1993 Calcutta High Court
decision in the case of People United for Better Living in Calcutta v. State of
In this litigation, the court considered a writ to enjoin further
West Bengal.
encroachment on marshes along the Houbli and Bidyadhari Rivers. In its
opinion the court went into great detail concerning the ecological and biological importance of wetlands in general, citing examples from Australia and the
United States. The court concluded that if destruction of the wetland were
not checked immediately, it would soon "be too late in the day to control and
improve the environment." Relying on Art. 21, the court then issued an order
restraining the state government from reclaiming any further wetlands.
In Antony
Court observed:

v Commissioner,

Corporation

of Cochin,16

the Kerala high

As regards the contention of the Petitioner based on the right to
life guaranteed under Article 21 of the Constitution of India, it has
14
15

1990(1) KLT 580.
AIR 1993 All 57.

16

1994(1) KLT 169.
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to be noted that by a catena of decisions of the Supreme Court and
the High Courts, the expression "life" occurring in Art. 21 is given
as expanded meaning
and under the expanded meaning, the right
to pure drinking water, pollution-free
air and right to good roads,
etc. have all been held to be the facet of the right to life guaranteed under Article 21 of the Constitution of India. The expression "life" no longer means mere animal existence or continued
drudgery, but includes the finer graces of human civilisation:17 and
courts have residual power not only to enforce the fundamental
purpose of law, but also thc moral welfare of the state and its
subject.
In the 1994 Madras High Court case of Consumer Action Group v. Union
of India (Unreported),
a writ petition was filed to restrain the State Government from proceeding with a public construction
project on the grounds that it
would require conversion
of wetlands.
The Petitioners argued that because
this conversion would be "detrimental to ecosystems",
it violated the Constitutional right to a healthful environment.
The Madras High Court agreed with
petitioners,
and declared "Let us preserve the few open spaces and wetlands
which are available in the cily. Let us plan things properly."
ARTICLES

48A AND 51A OF THE CONSTITUTION.

Until recently, the general view of these two Articles was that they wcre
not capable of judicial enforcement
and were more in the nature of broad
statements of principle which should guide governmental
action. However, in
recent decisions, the courts have relied on these Articles to pass strong and
wide-reaching
orders and directions.
In M. C. Mehta v Union of India and Others,18 (the Ganga Pollution
Case-Municipalities
), the Supreme Court considered the problem of pollution
of the Ganga by the Kanpur Municipal Council. The Court issued directions to
the Council to improve its sewerage system and to ensure that the practice of
throwing burnt and semi-burnt corpses into the river was stopped.
It also
issued general directions including the following direction:
Having regard to the grave consequences of the pollution of water
and air and the need for protecting the natural environment
which
is considered to be one of the fundamental duties under the Constitution (vide clause (g) of art. 51A of the Constitution),
we are
of the view that it is the duty of the Central Government to direct
all the educational institutions
throughout India to teach at least
for one hour in a week, lessons relating to the protection and lhe
17

Vide

AIR

18

AIR

1988 SC 1115.

1984 SC 74/79

- Dr. P. Nallampathy

Thera v. Union of India and Others.
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improvement of the natural environment including
forests, lakes,
rivers and wildlife in the first ten classes.
The Central Government shall get text books written for the said purpose and distribute them to the educational
institutions
free of cost... This
should be done throughout

India. (Emphasis

supplied.)

In its 1991 judgement
in M. C. Mehta v. Union of India and Others,19
the Supreme Court considered the problem of air pollution caused by motor
vehicles operating in Delhi. The court referred to Arts 48A and 51 A in its
order and directed that a high-powered
committee be appointed to look into
the problem of vehicular pollution.
In the Virendra Gaur' s case20 referred to above, referred
Supreme Court referred to Articles 48A and 51 A (g), and held:

to above, the

The word environment is of broad spectrum which brings within
its ambit hygienic atmosphere and ecological balance. It is therefore not only the duty of the State, but also the duty of every
citizen to maintain a hygienic environment.
The State, in particular, has a duty in that behalf, and to shed its extravagant unbridled
sovereign power and to forge its policy to maintain ecological
balance and a hygienic
environment.
The High Courts have gone further, and in some cases have expressly
held that Articles 48A and 51A create rights in citizens which can be legally
enforced.
Ip Koolwal's
case referred to above, the Rajasthan High Court
held:
Article 51 A of the Constitution has been inserted in the Constitution of India vide the 42nd Amendment
in 1976. We can call
Article 51A ordinarily as the duty of the citizens, but in fact, it is
the right of the citizens as it creates the right in favour of the
citizen to move the Court to see that the State performs its 'duties
faithfully
and the ohligatory and primary duties are performed in
accordance with the law of the land .... Article 51A gives a right
to the citizen to more the Court fer the enforcement
of the duty
cast on the State instrumentalities,
agencies, departments,
local
bodies. and statutory authorities created under the particular law
of the State ..... Chapter IV directs the principles of the Constitution, and Art. 51A of Chapter IV A. prior to 1976, everyone used
to talk of the rights, but none cared to think that there is a duty
also. The right cannot exist without a duty and its is the duty of
the citizen to see that the rights which he has acquired under the
Constitution
as a citizen arc fulfilled.'
(Emphasis supplied.)
19

AIR 1991

20

1995 (2)

sew 813, The Delhi Vehicular Pollution Case.
see 577.
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case, referred to above, the Allahabad High

Article 48A, Part IV of the Constitution enjoins upon the State to
endeavour to protect and improve the environment of the country.
To effectuate the directive principles, there has been a spate of
legislation aiming at preservation and protection of the environment. The Respondents, having failed to develop Adu park as a
Park for several years, have belied all the cherished hopes of the
State and citizens ....
... .It is lamentable that the Respondents, being the State instrumentality, have failed to discharge (fundamental duties under Article 51A (g) and (j». Unless an open space is developed into a
fuIl-fledged park having gardens, trees, flower beds, plants, lawns
promenades etc., the environment will not improve and therefore
the functionaries of the G.D.A. have remained grossly negligent
in discharging their fundamental duty enjoined upon them by clause
(g) to Article 51A of the Constitutions.
These decisions show that the courts are increasingly viewing Articles
48A and 51 A as living provisions embodying a Constitutional commitment to
protect the environment, and not as mere bland policy statements. This is
obviously a positive development from an environmental perspective.
THE IMPACT OF THE INDIAN
LAW IN INDIA

CONSTITUTION

ON ENVIRONMENTAL

The picture that emerges from an examination of these Constitutional
provisions and the case law interpreting and applying them has three broad
facets. First, the right to a clean and wholesome environment is clearly a part
of the right to life guaranteed by Article 21 of the Constitution. Second, Articles 48A and 51A have also been strongly relied upon by Courts to justify
interference with State action that is harmful to the environment. In at least
one case, they have been specifically recognised as conferring a judicially
enforceable right in favour of citizens. Third, the right to a clean and wholesome environment is not absolute or unqualified, but is to be balanced against
the needs of economic development.
One of the reasons for the activist stance adopted by the courts in the
cases discussed above is the dismal performance of the authorities responsible
for enforcement of environmental and other law. The pollution control boardsthe bodies responsible for enforcement of environmental provisions,- have been
completely ineffective in controlling pollution and environmental degradation.
The Courts have been forced to take judicial note of this position and to
attempt to remedy the situation through-judicial means when possible.
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The elevation of environmental rights to the Constitutional level has
profoundly impacted environmental policy in India. Arts. 21, 48A, and 51 A
have provided citizens with a direct and efficient means to protect air, land,
and water quality. Citizens have used this right to effectively halt destructive
industrial practices and unwise development. Arts. 48A and 51A(g) have also
played an important role in helping to steer legislation and national policy in
a more responsible and ecologically sound direction. Given its impact to
date, the Indian Constitution is likely to playa critical role in India's efforts
to better protect the environment.

